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Since the enactment of the Code of Criminal Procedure (Amendment)
Act, 2008, along with a slew of orders made by the Hon'ble Supreme Court.
the law of arrest in India has sought to curtail the scope of discretion by the
police in taking persons in custody. The pith and the core of the law of arrest as
enshrined in the Code of Criminal Procedure. 1973, (hereinafter the Code) and
the law laid down by the Hon’ble Supreme Court is that the police officers
while arresting the persons shall exercise the discretion on the touchstone of
presumption of innocence of the accused and the safeguards provided under
section 41 of the Code, since an arrest is not mandatory. The Hon"ble Supreme
Court has held that if discretion is exercised to effect an arrest, there shall be
procedural compliance. Procedure to arrcst persons has been envisaged in
Section 418 of the Code. The Code has also prescribed in Section 60A that no
arrest shall be made except in accordance with the provisions of the Code or
uny other law for the time being in force providing for arrest.

Beginning with judgment in Joginder Kumar Vs State of U.P.. the
lHon'ble Supreme Court has issued 2 plethora of arrest guidelines which are
also required to be implemented by the arresting officers. However, Arnesh
Kumar Vs, State of Bihar is a landmark ruling which imposed checks and
balances on the powers of the police before an arrest could be made. While
expressing its anguish for lackadaisical implementation of Arnesh Kumar,
it has again recapitulated the said guidelines in its recent judgment Satender

l'- Kumar Antil Vs. Central Bureau of Investigation and Anr, in July 2022
if ' BBesides, it has also cited the Delhi High Court ruling in case of Amandecp
;

“-4-

Singh Johar Vs. State of N.C.T. Delhi with approval which prescribed the
procedure for operationalising the Arnesh Kumar ruling.

In view of the latest judicial pronouncement by the Hon'ble Supreme
Court, it has been found necessary to consolidale and reiterate the procedure
for arrests by the police officers in the State.

Kumar v. Iﬂuol' llllur& Another (2014) 8SCC 2713

nts in Joginder Kumar v, the State of UP (1994) and D. K. g
¢ www (1997), the Hon'ble Supreme Court held in

case that there was need for caution in exercising the drastic
ying down the guidelines to exercise the power of
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v the police, it said that the existence of power (o arrest is one thing, the

y jﬁéﬁ"ﬁcﬁﬁnﬂ for the exercise of it is quite another and therefore, the police
_ »"p’ : nﬁcﬁsmnsl-be able to justify the reasons thereof, "
/  The Hon’ble Supreme Court also said that its endeavour in the judgment
" is to ensure that the police officers do not arrest accused unnecessarily and

‘Magistrate does not authorize detention casually and mechanically. The
Hon’ble Apex Court, thus, issued the following directions:

i, All the State Governments to instruct its police officers not 1o
automatically arrest when a case under Section 498-A of the IPC is
registered but to satisfy themselves about the necessity for arrest
under the parameters laid down above flowing from Section 41,
Cr P,

ii.  All police officers be provided with a check list containing specified
sub-clauses under Section 41(1)(b)(ii);

X iii.  The police officer shall forward the check list duly filed and furnish
the reasons and materials which necessitated the arrest, while
forwarding/producing the accused before the Magistrate for further
detention;

iv. The Magistrate while authorizing detention of the accused shall
peruse the report furnished by the police officer in terms of aforesaid
and only after recording its satisfaction, the Magistrate will authorize
detention;

v.  The decision not to arrest an accused, be forwarded to the Magistrate
within two weeks from the datc of the institution of the case with a
copy to the Magistrate which may be extended by the
Superintendent of Police of the district for the reasons to be recorded
in writing;

vi. Notice of appearance in terms of Section 41A of Cr.P.C. be served
on the accused within two weeks from the date of institution of the

9 9 case, which may be extended by the Superintendent of Police of the

B District for the reasons to be recorded in writing;

vii.  Failure to comply with the directions aforesaid shall apart from
 rendering the police officers concerned liable for departmental
action, they shall also be liable to be punished for contempt of court

- tobeinstituted before High Court having territorial jurisdiction.
- wiii.  Authorizing detention without recording reasons as aforesaid by the
~ judicial Magistrate concerned shall be liable for departmental action
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helanced rules with regard 10 issuange and service of notices under Section
1A and Section 160 of the Code.
The procedure thus prescribed by the Defhi High, “Procedure for
- issuance of notices’order by police officers under Section 414" s enclosed
s Anmesure A
3 Model Section 41A Cr. P. C. Notice is given at Annesure B

it At o 1367 s 21 - et Lo Fetin

(Cri) No. 5191 of 2021) (2021) 10 SCC 773

While stressing the need for procedural compliance. the Hon ble

Supreme Court has once again tumed its focus to the directions given in its
. earlier judgment viz. Arnesh Kumar v. State of Bihar. Besides, the Hon'ble

Supreme Court has now cited the procedure prescribed in Amandeep Singh
Johar casc with approval in its judgment It has also directed the States 1o issue
a Standing Order in this regard for compliance by the field officers:

The pith and substance of the directions issued by the Hon'ble
Apex Court is thus extracted below:

I. As Section 41 of the Code mandates the police officer (o
record his reasons in writing while making the arrest, he Is
duty-bound to record the reasons for arrest in writing.
Similarly, the police officer shall record reasons when he/she
chooses not to arrest. There is no requirement of the aforesaid
procedure when the offense alleged is more than seven years,
among other reasons.

2. The consequence of non-compliance with Section 41 shall
certainly inure 1o the benefit of the person suspecied ol the

&« offense. Resultantly, while considering the application for
uummmlmhﬁLMuillmmmisfymmmm
the due compliance of this provision. Any son-compliancs

3. Strict compliance with Sections 41, 41A and 418 is made
mandatory.

4. This Court has clearly interpreted Section 41(1)(b)1) and (ii)
inter alia holding thal noiwithstanding the existence of a
reason 10 believe qua a police officer, the salisfaction for the
need 1o arrest shall also be present. Thus. sub-clause (1)(b)X(1)

S of Section 41 has 10 be read along with sub-clause (1i) and

thercfore both the of ‘reason lo believe’ and
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